DATE: July 8, 1997
CASE NO 97- ERA- 4
In the Matter of:

JOSEPH BRUCE CHALK,
Conpl ai nant,

V.
JERRY L. PETTIS MEMORI AL

VETERANS AFFAI RS MEDI CAL CENTER,
Respondent .

RECOMVENDED CORDER OF DI SM SSAL

This matter arises under the employee protection provision of
the Energy Reorganization Act of 1974 (the "Act" or "ERA"), 42
U S.C. 8 5851, and the regulations pronul gated thereunder at 29
C.F.R Part 24. Conplainant, Joseph Bruce Chal k, has appeal ed t he
determnation of Linda M Burleson, District Dorector, dated
Oct ober 16, 1996, denying Conpl ai nant's conpl ai nt agai nst Jerry L
Pettis Menorial Veterans Affairs Medical Center, Respondent.

Procedural History

This matter was originally assigned to Administrative Law
Judge Edward C. Burch, who scheduled a hearing for Decenber 9,
1996, at Long Beach, California. |In an order dated Decenber 5,
1996, Judge Burch granted the parties' joint notion for a
conti nuance of the hearing.

On January 10, 1997, this mtter was assigned to the
under si gned adm ni strative |law judge. On February 24, 1997, the
undersigned issued a Notice of Hearing and Pre-hearing Order,
scheduling a formal hearing for March 25, 1997, at Long Beach,
California. The Order further ordered the parties to submt
prehearing statenents on or before March 14, 1997.

Respondent's Prehearing Statenment and Mtion for Sunmary
Judgnent was tinely filed in this office on March 14, 1997. No
prehearing statenent was received from Conpl ainant. Furthernore,
Conplainant did not file any reply to Respondent’s notion for
summary deci sion.



On March 24, 1997, the parties were informed via telephone
that the hearing scheduled for the following day would be
cancelled, based upon Respondent’s motion for summary decision.
This cancellation was confirmed in an Order Cancelling Hearing,
issued on March 26, 1997. The orderalsogranted Complainant until
March 31, 1997, in which to file either a response to the motion
for summary judgment, or a request for an extension of time in
which to file  said response. Complainant failed to file either
document.

In an order issued Aprii 23, 1997, the undersigned denied

Respondent’s motion  for  summary decision. The order gave
Complainant  until May 9, 1997, in which to file his prehearing
statement, and requested that the parties contact this office to

schedule a mutually convenient hearing date.

On April 30, 1997, Respondent's counsel contacted this office

via telephone to discuss available hearing  dates. In a letter
dated May 1, 1997, Complainant contacted this office, requesting a
continuance in this  matter. Complainant noted that he is not
represented by legal counsel, and that family matters had placed
constraints on his time. He argued that these matters have

hindered his ability to properly  prepare for the hearing in this
matter.

On May 8, 1997, the wundersigned issued an Order Granting
Extension of Time, granting Conpl ai nant’ s request. Conpl ai nant was
given until June 9, 1997, in which to file his prehearing
statenment. In granting the notion, the undersigned forewarned both
parties that “no further extensions [would] be granted absent a
show ng of extrenme good cause.”

Agai n, Conplainant failed to file his prehearing statenent in
accordance with the undersigned s order. Nor did Conpl ai nant
attenpt to contact this office to request another extension.

On June 20, 1997, the undersigned issued an Order to Show
Cause, which was sent to Conplainant via certified mail, return
recei pt requested. Citing the applicable regulation for the
di sm ssal of enpl oyee protection cases, 29 CF. R 8 24.5(e)(4), the
under si gned ordered Conplainant to show cause as to why his
conpl ai nt shoul d not be dism ssed for failure to tinely prosecute
the sane. Conplai nant was further ordered to respond on or before
July 3, 1997. The U. S. Postal Service return receipt attached to
this order indicates that it was received by Conplainant on June
24, 1997.

As of the date of this order, Conplainant has not conplied
with the undersigned’s Order to Show Cause. In fact, Conplai nant
has made no contact with office, via correspondence or telephone,
since filing his request for an extension on May 5, 1997.



Di scussi on

The regulatory “Procedures for the Handling of D scrimnation
Conpl ai nts Under Federal Enployee Protection Statutes” provide as
fol | ows:

(4) Dismssal for Cause. (i) The adm nistrative |aw
judge may, at the request of any party, or on his or her
own notion, dismss a claim

(A Upon the failure of the conplainant or
his or her representative to attend a hearing
wi t hout good cause;

(B) Upon the failure of the conplainant to
conmply Wi th a | awf ul or der of t he
adm ni strative | aw judge.

(ii) In any case where a dism ssal of a clains, defense,
or party is sought, the adm nistrative |aw judge shal

i ssue an order to show cause why the di sm ssal shoul d not
be granted and afford all parties a reasonable tine to
respond to such order. After the tinme for response has
expired, the adm nistrative |aw judge shall take such
action as is appropriate to rule on the dism ssal, which
may include an order dismssing the claim defense or

party.

29 CF.R 8§ 24.5(e)(4) (1994). The Secretary of Labor has
previ ously recogni zed that “[d]ism ssal with prejudiceis warranted
only where there is a clear record of delay or contumaci ous conduct
and a |esser sanction would not better serve the interests of
justice.” Billings v. Tennessee Valley Authority, 89-ERA-16, and
25, 90-ERA-2, 8, and 18 @ 3 (Sec’y July 29, 1992) (citing
Consolidation Coal Conpany v. Gooding, 703 F.2d 230, 232-33 (6th
Cir. 1983)). The Secretary has al so approved an admi ni strative | aw
judge’s recomended dismssal based wupon the conplainant’s
abandonnent of his or her conplaint. See Johnson v. Commonwealth
Edi son Co., 92-ERA-25 (Sec’'y Sept. 23, 1992).

On two occasions now, Conplainant has failed to conply with
the wundersigned’s orders requiring him to file a prehearing
statenment in this matter. After the first such failure, the
under si gned recogni zed that Conplainant was unrepresented, and
granted him another opportunity in which to file the same. The
undersigned |ater granted an extension of this newest filing
deadl i ne at Conplainant’s request. When Conpl ai nant yet again
failed to conply with the undersigned' s prehearing order, the
under si gned i ssued an Order to Show Cause, granting Conpl ai nant the
opportunity to explain his failure. As of this date, Conpl ai nant
has neither filed a prehearing statenment nor shown good cause for
his failure to do so.



The Secretary of Labor has previously found that a
conplainant’s repeated failure to file a prehearing statenment in
conpliance with an admnistrative |law judge s orders constitutes
“cont umaci ous conduct” sufficient to warrant dismssal. Billings,
@4. Based upon Conplainant’s failure to respond to the Oder to
Show Cause, the undersigned further finds that a | esser sanction
woul d not better serve the interests of justice. As such,
dism ssal with prejudice is warranted. Mor eover, Conpl ai nant’s
failure to make any conmunication with this office, despite
nunerous orders to do so, leads the undersigned to find that
Conpl ai nant has abandoned the prosecution of his conplaint.

RECOMVENDED ORDER!

Based upon the foregoing, and in accordance with 29 C.F. R 8§
24.5(e)(4), it is HEREBY RECOMMENDED that the above-captioned
matter be DI SM SSED W TH PREJUDI CE.

SO ORDERED this _ day of July, 1997, at Long Beach,
California.

SAMJEL J. SM TH
Adm ni strative Law Judge

'Although the language of 29 C.F.R. § 24.5(e)(4) appears to
give an ALJ the authority to dismss an enployee protection
provi sion case, the Secretary has held that dism ssal orders are
recomended deci sions reviewable by the Secretary under 29 C F. R
8§ 24.6.



